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On 28 March 2017, a set of amendments to the Hungarian Asylum Act entered into force.: The
amendments fundamentally altered the legal framework regulating the transit zones and its basic
function, originally set up in September 2015 following the building of the fence at the Hungarian-
Serbian and Hungarian-Croatian border sections. The case of llias and Ahmed v. Hungary brought by
the HHC to the European Court of Human Rights (ECtHR) concerned placement of two asylum seekers
in inadmissibility border procedures in the Rdszke transit zone at the end of September, beginning of
October 2015, thus prior to these changes having entered into force.2

The key differences between the 2015-2017 and the post-2017 legal framework can be summarised as
follows:
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1 Act LXXX of 2007 on Asylum (hereafter: Asylum Act), modified by Act XX of 2017 on the Amendments of certain acts on
severing the procedures conducted at the border. See HHC's detailed analysis of Act XX here: https://www.helsinki.hu/wp-

content/uploads/HHC-Info-Update-New-Asylum-Bill-15.02.2017.pdf.
2 llias and Ahmed v. Hungary, Application no. 47287/15, Chamber judgment of 14 March 2017:
mﬂhudggmmmnga;om;zznm and Grand Chamber judgment of 21 November 2019:

3 Hungary announced the cessatlon of admlttance to the tran5|t zones indefinitely due to the COVID-19 pandemlc on 1 March
2020

) ) indefini
4 Sectlons 80/] (1) and (la) of the Asylum Act.

5 Section 80/I of the Asylum Act.

6 Section 80/] (5) of the Asylum Act.

7 Section 62 (3a) of Act II of 2007 on the Admission and Right of Residence of Third-Country Nationals.
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A broad consensus has emerged by May 2020 that placement in the transit zones following the
March 2017 changes led to a situation where it can be only qualified as deprivation of liberty.

CJEU judgement

On 14 May 2020, the Court of Justice of the European Union (CJEU) delivered its judgment in joint cases

C-924/19 PPU and C-925/19 PPU, where the applicants were held in the transit zones. The CJEU held

that the “Return Directive and Reception Conditions Directive must be interpreted as meaning that the
obligation imposed on a third-country national to remain permanently in a transit zone the perimeter of
which is restricted and closed, within which that national’s movements are limited and monitored, and
which he or she cannot legally leave voluntarily, in any direction whatsoever, appears to be a deprivation
of liberty, characterised by 'detention’ within the meaning of those directives. "3

UNWGAD opinion

On 22 May 2020, the UN Working Group on Arbitrary Detention (UNWGAD), delivered its Opinion No.
22/2020 concerning Saman Ahmed Haman (Hungary) based on an individual complaint. The Working
Group concluded that “the detention of Mr. Hamad was arbitrary and falls within category IV (when
asylum seekers, immigrants or refugees are subjected to prolonged administrative custody without the
possibility of administrative or judicial review or remedy). ”

The above CJEU judgment and the UNWGAD opinion were preceded by a long list of reports, statements,
concluding observations, and recommendations of various bodies, institutions, organisations and special
procedures of both the Council of Europe and of the United Nations, all declaring that placement in the
transit zones in Hungary constitutes deprivation of liberty.14

8 Section 71/A (7) of the Asylum Act.

9 Section 81/] (6) of the Asylum Act.

10 Sections 71/A (1) and (5) of the Asylum Act.

11 Section 80/I (i) of the Asylum Act.

12 Section 62 (3a) of Act II of 2007 on the Admission and Right of Residence of Third-Country Nationals.

13 Section 4 of para. 302 of the judgment. See also the Advocate General’s Opinion in Case C-808/18, Commission v. Hungary.
14 The list below only includes materials pertaining to the situation after the changes of March 2017 entered into force.
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Council of Europe

R f official visits:

21 May 2019: Report

27 September 2019 GRETA Report concerning the implementation of the Council of Europe

18 September 2018: Statement following the visit of the CPT to Hungary from 20 to 26 October

2017.'Hungary: anti-torture Committee observed decent conditions in transit zones but criticises
treatment of irregular migrants when ‘pushed back’ to Serbia'.

11 February 2019: Statement by the Council of Europe Commissioner for Human Rights, Dunja
Mijatovi¢, *Hungary should address many interconnected human rights protection challenges
including civil society space, gender equality, refugee protection and independence of the

diciary’

United Nations

UN Treaty Bodies:

8 December 2017: UN Subcommittee on Prevention of Torture and Other Cruel, Inhuman or

Degrading Treatment of Punishment (SPT), Report of the Subcommittee on the Visit to Hungary
undertaken from 21 to 30 March 2017.

9 May 2018: Human Rights Committee (CCPR), Concluding observations on the sixth periodic
report of Hungary.

6 June 2019 UN Commlttee on the Elimination of RaC|aI Dlscrlmlnatlon (CERD), Concluding
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UN Special Procedures:
= 15 November 2018: UN Working Group on Arbitrary Detention (UNWGAD), UN human rights
experts suspend Hungary visit after access denied.

= 11 September 2018: Joint statement of 6 Special Rapporteurs on Hungary, UN experts decry
Hungary’s tough new measures against migrants and civil society. 11 September 2018.

= 17 July 2019: UN Special Rapporteur on the human rights of migrants, End of Visit Statement of

the Special Rapporteur.

= 11 May 2020: UN Special Rapporteur on the human rights of migrants, Visit to Hungary Report of
the Special Rapporteur.

= 29 May 2020: UN Special Rapporteur on the human rights of migrants, Statement on the closure

Selected OHCHR and UNHCR statements:
= 8 March 2017 MM&WMMMMMMMM

= 12 September 2017: UNHCR Chief visits Hungary, calls for greater access to asylum, end to

= 11 September 2017: Address of the High Commissioner for Human Rights to the 36t session of
he H Ri - i

= 3 May 2019: OHCHR Press briefing notes on Iran and Hungary.

Importance of “broad consensus” and international law in ECtHR decision-making process

The Convention cannot be interpreted in a vacuum. It should as far as possible be interpreted in
harmony with other rules of international law of which it forms part.15 Thus the ECtHR often refers to
other human rights treaties, and relevant “soft law"” instruments — both of the Council of Europeis and
of other international institutionsi7 — and decisions by international courts and other bodies applying
them.1s

The ECtHR has already acknowledged that the Reception Conditions Directive is an indicator of a “broad
consensus” about the fact that asylum-seekers need special protection.is Therefore the definition of
detention under the Reception Conditions Directive and the Return Directive, as interpreted by the CJEU

15 See para. 55 of Al-Adsani v. the UK [GC], Appl. No. 35763/97, 21 November 2001: 7he Court must next assess whether the
restriction was proportionate to the aim pursued. It reiterates that the Convention has to be interpreted in the light of the rules
set out in the Vienna Convention on the Law of Treaties of 23 May 1969, and that Article 31 § 3 (c) of that treaty indicates that
account is to be taken of "any relevant rules of international law applicable in the relations between the parties”. The Convention,
including Article 6, cannot be interpreted in a vacuum. The Court must be mindful of the Convention’s special character as a
human rights treaty, and it must also take the relevant rules of international law into account (see, mutatis mutandis, Loizidou v.
Turkey (merits), judgment of 18 December 1996, Reports 1996-VI, p. 2231, § 43). The Convention should so far as possible be
Iinterpreted in harmony with other rules of international law of which it forms part, including those relating to the grant of State
immunity.

16 Al-Adsani v. the UK; Jersild v. Denmark, 22 August 1994; Siliadin v. France, Appl. No. 73316/01, 26 July 2005; Vilho Eskelinen
and Others v. Finland, Appl. no. 63235/00, 19 April 2007.

17 Sorensen and Rasmussen v. Denmark, Appl. nos. 52562/99 and 52620/99, 11 January 2006; Dickson v. the UK, Appl. No.
44362/04, 4 December 2007; Oneryildiz v. Turkey, Appl. No. 48939/99, 30 November 2004.

18 Harris, O’Boyle and Warbrick, Law of the European Convention on Human Rights, 4t edition, Oxford.

19 See para. 251 of M.S.S. v. Greece and Belgium, Appl. no. 30696/09, 21 January 2011: The Court attaches considerable
importance to the applicant's status as an asylum seeker and, as such, a member of a particularly underprivileged and vulnerable
population group in need of special protection (see, mutatis mutandis, Orsus and Others v. Croatia [GC], no. 15766/03, & 147,
ECHR 2010-...). It notes the existence of a broad consensus at the international and European level concerning this need for
special protection, as evidenced by the Geneva Convention, the remit and the activities of the UNHCR and the standards set out
in the European Union Reception Directive.
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in joint cases C-924/19 PPU and C-925/19 PPU is also an indicator of a “broad consensus” on what
amounts to deprivation of liberty under the EU law.

The ECtHR should take into account the CJEU judgment in joint cases C-924/19 PPU and
C-925/19 PPU and the UNWGAD Opinion No. 22/2020 concerning Saman Ahmed Haman
(Hungary), together with the above-listed international sources, when interpreting
whether placement in the transit zones constitutes deprivation of liberty under Article 5 of
the Convention. The broad consensus on placement in the transit zone qualifying as
deprivation of liberty could therefore warrant a new approach to the cases currently
pending before the ECtHR.20

20 Out of dozens of pending cases on placement of asylum seekers in the transit zone, the following ones have already been
communicated: A.S. and Others v. Hungary, Appl. No. 34883/17; R.R. and Others v. Hungary, Appl. No. 36037/17; N.A. and
Others v. Hungary, Appl. No. 37325/17; A.A.A. and Others v. Hungary, Appl. No. 37327/17; 1.A. v. Hungary, Appl. No. 38297/17;
H.M. and Others v. Hungary, Appl. No. 38967/17; M.B.K. v. Hungary, Appl. No. 73860/17; W.O. and Others v. Hungary, Appl.
No. 36896/18. There are also 19 pending, not yet communicated cases, regarding placement in the transit zone during alien
policing (removal) procedure.
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